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CURRENT TOPICS 


Lord Blanesburgh 


AFTER a long, full and useful life of public service, Lorp 
BLANESBURGH, better known to the older generation as Lord 
Justice Younger, died on 17th August, 1946. Those who 
search the law reports for precedents in the course of their 
litigation work are familiar with the admirable series of 
Court of Appeal decisions in which Bankes, L.J., Younger, L. J., 
Atkin, L.J., and Scrutton, L.J., enriched the English law. 
Born in 1861 of Scottish parents, he was educated at 
Edinburgh Academy, Balliol College, Oxford, and the 
Inner Temple, where he was called to the Bar in 1884. He 
was a pupil of the great Gorell Barnes (later the first Lord 
Gorell) and also of H. B. Buckley (later the- first Lord 
Wrenbury). He took silk in 1900. In 1915 Lord Haldane 
nominated Younger to the Court of Appeal, and in 1923 he 
became a Lord of Appeal in Ordinary, in which office he 
remained until 1937. In spite of the tremendous calls on his 
leisure by a State which knew how to utilise the services of its 
best citizens, in such varied matters as trading with the 
enemy, broadcasting, unemployment relief, coal-mine sub- 
sidence, reparations and defence of the realm regulations, 
he found time to devote some of his attention to music and 
the arts, of which he was an enthusiastic devotee. One of 
the greatest losers by his death is his old college, Balliol, of 
which he was made an honorary Fellow in 1916. Since 1904 
he had been a trustee of the College Endowment Fund. In 
1911 he presented new panelling to the hall and a new organ 
case. Among other benefactions to his college was the 
foundation of a prize for the best law student in the college, 
and the college law moot was called the Younger Society, 
after him. He had a great zest for life, social service and 
friendship, for all of which he was equipped with the greatest 
gifts of memory, intelligence and sympathy. His memory 
will not fade. 

Mr. Norman Winning, K.C. 


THE premature death at the age of sixty-two of Mr. NoRMAN 
WinninG, K.C., who took silk only this year, robs the legal 
world of one of its greatest ornaments. He was called to 
the Bar at Gray’s Inn in 1919 and in 1923 he became Recorder 
of Grantham. From 1937 to 1939 he was legal chairman of 
the Coal Investigation Committee for Staffordshire and 
Worcestershire Coalfields, and in 1943 he was appointed 
chairman of the County of Derby Quarter Sessions. In the 
Court of Criminal Appeal on 20th August, CHARLES, J., paid 
the late Mr. Winning this tribute, with which Lewis, J., 
and DENNING, J., associated themselves: ‘‘ I should like to 
take this opportunity of saying that I have often been on 
his circuit and that I had a great regard for him not only as 
a lawyer, but also as a man. It was only recently that he 
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took silk and he had all the future before him, but he has 
been cut off before his time. I should not like this moment 
to pass without thus publicly expressing my regard for him.” 
The Book of Nuremberg 

A VOLUME of 327 pages and an enormous map of the 
ramifications of the German National Socialist Party dispose 
of Pt. I of the Trial of German Major War Criminals 
(20th November, 1945, to 1st December, 1945), in a series of 
publications by H.M. Stationery Office, to be issued fortnightly 
at the moderate price of 5s. This is a bare transcript, with no 
addition, no marginal note, no index, nothing but an 
explanatory foreword of a few lines, the names of the judges, 
counsel and accused, and a short list of contents. But for 
those who wish to possess it, here is recorded man’s greatest 
shame since the dawn of history. The indictment of twenty- 
four defendants and their six organisations, spread over 
forty-eight pages, and dealing with the events of twelve years, 
cries out aloud against the blindness or helplessness of man- 
kind, which permitted this satanic horror to grow in its midst. 
If this, or even its faint simulacrum, is not to occur again, 
then this full note had to be taken, not for interment in the 
museums and libraries, but for the education of ourselves and 
our descendants. The first volume contains, in addition to 
the indictment, the admirable presentation of the indictment 
by Mr. Justice JAcKson, U.S. prosecutor, and the supporting 
statements of his team of prosecutors, the greater part.of the 
volume being occupied by Mr. ALDERMAN’S opening. Then 
on the ninth day Col. AMEN called the first witness, Erwin 
Lahousen, to give his amazing story of the opposiiionist 
activities of the German intelligence service under Adiniral 
Canaris. This transcript will be one of the greatest docu- 
ments in the history of the world. It is not a pretty history, 
and it is not a pretty document, but the record will show not 
only man’s deepest infamy, but, one hopes, his greatest 
regeneration. 

New Capital Issues: Control of Prices 

REVISED instructions have been given to the Capital Issues 
Committee which will give them in future a higher degree of 
discretion in dealing with the prices of new issues, especially 
where the price contains a bonus element. The committee 
will, however, still be obliged to consider whether a proposed 
price is “‘ fair and reasonable’”’ having regard to all the 
circumstances of the case. This is announced in a Treasury 
statement dated 14th August, issued after recent re-examina- 
tion of the matter by the Chancellor of the Exchequer in 
consultation with the National Investment Council. The 
statement adds that the prohibition on bonus issues proper 
(i.e., issues made in capitalisation of profits or reserves) is in 
no way modified. This latter point has been the subject of 
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some criticism, but to set out either the pros or the cons of 
the matter would be to take sides on a political issue which is 
outside the scope of this journal. Both the investing public 
and those who are engaged in advising and administering 
public companies will welcome the removal of the general ban 
on new issues at a price below the apparent market price, as 
in an expanding economy such an obstacle in the way of the 
free flow of capital is worse than redundant. 


Capital Issues Control: Local Authorities 

A CIRCULAR issued by the Treasury on 8th August, 1946, 
to all local authorities in England and Wales announces that 
as from 15th August, 1946, all applications from local 
authorities for consent to borrowings for the purpose of 
reg. 6 of the Defence (Finance) Regulations, 1939 (or in due 
course for the purpose of any order made under the Borrowing 
(Control and Guarantees) Act, 1946), will be dealt with direct 
by the Treasury instead of through the Capital Issues Com- 
mittee as hitherto. The circular states that this simplifica- 
tion of the arrangements will serve to expedite the con- 
sideration of applications. It will be realised, however, that 
this is an alteration in procedure only and will in no way 
affect the need to obtain Treasury consent to all issues of 
capital (including borrowings by way of mortgage), to the 
renewal or replacement of any maturing security and to the 
postponement of the date of maturity of any security (except 
in the case of transactions covered by the Capital Issues 
Exemptions Orders, or in due course by the exemption 
provisions of any order made under the Borrowing (Control 
and Guarantees) Act, 1946, or by the general consent to the 
renewal, etc., of mortgages granted by para. 2 of Treasury 
Circular of 25th February; 1946). In the case of borrowing 
otherwise than from the Public Works Loan Board, local 
authorities are asked not to issue any prospectus or other 
document (e.g., an advertisement in the Press) offering for 
subscription any securities (e.g., mortgages), which does not 
include a statement that the consent of the Treasury has been 
obtained to the issue or offer of the securities, except 
as above in the case of “‘exempt”’ transactions. It is 
emphasised that the revised procedure will not affect the need 
for local authorities to obtain Treasury consent, where 
appropriate, to the exercise of powers to borrow conferred by 


Public General Acts, Local Acts or Provisional Orders. 
General Procedure 
In cases where the sanction or other necessary form 


of approval was given on or before 13th September, 1939, 
it will, as hitherto, be necessary for a further departmental 
consent to be obtained before the borrowing power is exercised. 
Treasury consent to each issue of capital by a local authority 
will normally be conveyed to the local authority on behalf of 
the Treasury by the appropriate sanctioning authority 
concurrently with (i) its sanction or other necessary form of 
approval, and (ii) where necessary, a letter from the Public 
Works Loan Commissioners approving the loan. The circular 
gives full details of the procedure which local authorities must 
follow to ensure this result. The circular adds that a proposal 
to borrow to replace a stock otherwise than by a stock issue 
(whether the new borrowing is to be from the Public Works 
Loan Commissioners or on mortgage from some other source) 
will normally be approved (provided that the requirements 
for Treasury consent are satisfied in other respects) if the 
amount to be reborrowed does not exceed £250,000. If in 
this case a local authority wishes to borrow otherwise than 
from the Public Works Loan Commissioners, application 
should also be made for Treasury approval for the purpose 
of s. 1 (1) of the Local Authorities Loans Act, 1945. A 
Treasury circular to replace the existing Notes on Procedure 
for Applications to the Public Works Loan Commissioners 
is to be issued shortly. Where the amount to be reborrowed 
exceeds £250,000 it is stated that the case for reborrowing 
otherwise than by a stock of appropriate life will be considered 
on its merits, and will depend on the general financial situation 
obtaining at the time and on the magnitude of the sum 
involved. 
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Criminal Liability of Directors 


THE presumption of guilt against directors and officers of 
companies which have been found guilty of offences against 
various Acts of Parliament provides one of the exceptions to 
the well-known general rule of English law that a person is 
presumed to be innocent until he is proved to be guilty. The 
ATTORNEY-GENERAL takes the view (Hansard, 15th May, 
1946, col. 2018 et seg.) that this is one of those cases in which 
the facts must be peculiarly within the knowledge of the 
persons sought to be made liable, and it is not in the interests 
of justice that directors should escape because the prosecution 
cannot prove what is in their mind. The Council of The Law 
Society consider (see Law Soctety’s Gazette, July, 1946, p. 143) 
that provisions presuming directors’ guilt should be closely 
scrutinised, because they place an unwonted onus on the 
defence. They invited the Lord Chancellor to consider the 
use of an alternative clause, for which precedents are contained 
in s. 67 (3) of the National Insurance (Industrial Injuries) 
Act and s. 52 (3) of the National Insurance Act: ‘‘ Where an 
offence under this Act which has been committed by a body 
corporate is proved to have been committed with the consent 
or connivance of or to be attributable to any negligence on 
the part of, any director, manager, secretary, or other officer 
of the body corporate, he as well as the body corporate shall 
be deemed to be guilty of that offence, and shall be liable to 
be proceeded against and punished accordingly.”’ There is a 
great deal to be said in favour of the proposition that the 
position of a director in a guilty company is not quite the 
same, for example, as that of a milkman selling watery milk. 
Only the milkman can explain why he is not to blame for the 
milk being watery, and no milkman could be convicted if the 
prosecution had to prove guilt in his case. But there must be 
few cases indeed of company guilt in which the prosecution 
cannot bring guilt home to an individual, and, in spite of the 
rejection by Parliament of the above form of clause on 
15th May on the second reading of the Coal Industry 
Nationalisation Bill, we consider that Parliament should be 
asked to think again next time. 


The Police Force in War 

Tue well-known tribute paid by the foreigner to the 
‘““marvellousness "’ of the British police is always sincere, 
but when it comes from an historic figure like General 
EISENHOWER, whom, to make a distinction, we cannot regard 
as a foreigner, it becomes itself historic. A letter of praise 
of 20th June, 1944, for the police force from the General to 
the then Home Secretary is reproduced in a report of His 
Majesty’s Inspectors of Constabulary on the work of the police 
of England and Wales for 1945, issued on 14th August by the 
Home Office (Stationery Office, 4d.). He expressed his deep 
gratitude for the help given by the police in the various stages 
leading up to the allied landings in France. “ All formations,” 
he wrote, ‘‘ have praised most warmly the generous support 
which they have received from all ranks of the police forces.” 
The report is the first published since 1939, and reviews the 
work of the police during the war years, as well as in the year 
ended last September. ‘‘ The police war reserve will shortly 
cease to exist in its present form,’’ the report says. ‘‘ The 
services of the first police reserve will be discontinued, and a 
considerable number of officers who have reached their 
pensionable ages, and who have remained in the police service 
compulsorily, will wish to retire.” It is also expected that 
many women employed during the war will leave the service. 
It is estimated that 16,000 recruits are required to bring the 
police strength up to its normal pre-war establishment. 
During the war 16,700 police officers were in the fighting 
services ; of these 1,275 were killed and 219 so seriously 
wounded as to be unfit for further police service. Enemy 
action caused the death while on duty of 278 officers, including 
auxiliaries, police women and civilian employees. Numbers 
in the police service in the war years were: 1940, 91,025 ; 
1941, 92,371; 1942, 83,655; 1943, 74,435; 1944, 68,429; 
1945, 63,331. In 1945 there were 418 women police, compared 
with 385 in 1944 and 282 in 1940. 





+6 


the 
ere, 
eral 
ard 
Lise 
| to 
His 
lice 
the 
eep 


ges 


ort 
the 
‘ear 
rtly 
[he 
da 
reir 
vice 
hat 
ice. 
the 
nt. 
ing 
isly 
my 
ing 
eTS 


29 ; 
red 





August 31, 1946 


THE SOLICITORS’ 


JOURNAL [Vol. 90} 411 


PAYMENT THROUGH THE POST 


JHE announcement that the form of cheques is to be 
standardised by the banks has led a correspondent in The 
Times (24th June) to mention the form of receipt which is 
often printed on the reverse of the cheque-form in such a 
manner that the payee’s endorsement of the cheque becomes 
a receipt for the sum which the cheque represents. This, in 
its turn, brings to mind other aspects of modern business 
practice. 

For instance, the man who writes a cheque for the amount 
of his doctor’s bill and posts it to his doctor is perhaps apt to 
regard his liability as discharged. Any lawyer will tell him 
that the matter is not such a simple one. What must be the 
lawyer’s detailed answer ? 

Let us approach the matter from first principles. 

Between the doctor and his patient there is at the relevant 
stage a contract involving the payment of a sum of money by 
the patient to the doctor. Payment of that sum will operate 
as a discharge of the contract. 

The patient, then, is the debtor. And what is the duty of 
a debtor? It is to seek out his creditor (see Haldane v. 
Johnson (1853), 8 Ex. 689) and to make payment of his debt 
in accordance with the terms of the contract. Does he fulfil 
this duty by posting a cheque to his creditor? Instead of 
seeking out the creditor personally, he may certainly seek out 
and pay any authorised agent of the creditor. Is the 
Postmaster-General or any of his servants such an authorised 
agent ? 

There have been several cases before the courts in which 
the matter has been discussed. We should note, first of all, 
that there are two points involved: the fact that the post is 
employed as a means of communication, and the fact that 
what is sent by post is not currency notes or coin of the realm 
in the form of legal tender, but a negotiable instrument—a 
cheque. The second point is outside the scope of our present 
discussion : except perhaps when immediate delivery is to be 
made of something of value, most creditors will nowadays, at 
least conditionally, accept a cheque. ; 

The first point comes to the fore especially in cases where 
the remittance goes astray in the course of transmission, 
formerly perhaps through somewhat risky postal systems. 

In Warwicke v. Noakes (1791), Peake 98, a London hop 
merchant requested the defendant, a friend and customer 
living in Dorsetshire, to collect certain money owing to the 
plaintiff by other country customers, to add to it money 
which the defendant himself owed the plaintiff for goods 
supplied, and to send the plaintiff ‘‘ by the post” a bill for 
the total. Alas, ‘‘ the letter got into bad hands,” and the 
plaintiff sued for goods sold and delivered and money had and 
received. 

Lord Kenyon’s judgment is reported quite shortly as 
follows: ‘‘ Had no directions been given about the mode of 
remittance, still this being done in the usual way of transacting 
business of this nature, I should have held the defendant 
clearly discharged from the money he had received as agent. 
It was so determined in the Court of Chancery forty years 
since. And as the plaintiff in this case directed the defendant 
to remit the whole money in this way, it was remitted at the 
peril of the plaintiff,’ who was non-suited without further 
ceremony. 

Now, upon one reading of these words, the case of our 
patient’s transaction with his doctor is clear. ‘‘ Oh, yes,’’ he 
will say, ‘‘ I always have paid my doctor by cheque through 
the post and nothing has gone wrong yet. It’s the usual 
way.” And we can imagine him relaxing, having con- 
scientiously posted his cheque, his peace of mind as complete 
as is, we hope, his bodily cure. 

It is to be observed, however, that there are at least two 
aspects of the “‘ course of business ’’ concept. There can be a 
course of business which represents the usual practice among 
persons throughout a particular class of transactions—a sort 
of custom of trade; or there can be a course of business 
between particular parties observed by them, but not 





necessarily by anyone else, in respect of a particular series of 
transactions. 

The case of Pennington v. Crossley & Son (1897), 77 L.T. 43, 
makes it clear that Lord Kenyon’s opening words quoted 
above must be taken to refer to the first aspect of a course of 
business—one widely recognised—and not to the second and 
more restricted instance of a course of dealing between 
particular parties. In that case the defendants, having dealt 
with the plaintiff for some years and having, in those dealings, 
formed the habit of sending him cheques in payment by 
unregistered letter, which cheques the plaintiff had always 
accepted, indulged this habit once too often. One of their 
cheques went astray and was partly cashed by a stranger by 
the aid of a forged endorsement. It was held on appeal that 
the defendants must bear the loss. ‘‘ It would be outrageous,”’ 
said Lord Esher, M.R., ‘“‘ for the court to infer from {the 
course of business between the parties} that the plaintiff ever 
requested the defendants to send him cheques by post and 
agreed to run the risk of loss in the transit.”’ 

Incidentally, it is interesting to notice that Messrs. 
Crossley & Son accompanied their cheque by a form of 
receipt which the plaintiff was requested to sign and return 
as an acknowledgment of payment. Smith, L.J., made a 
point out of this circumstance. He’ said that this showed 
that the posting of the cheque by the defendants was not 
considered equivalent to payment of the debt and that there 
was no payment till the plaintiff received the cheque. This 
seems to give unexpected importance to the modern 
“endorsement ”’ form of receipt. Might not, in some circum- 
stances, the creditor’s request for payment by post be held to 
be superseded by the debtor’s use of such a cheque form ? 

After Pennington’s case it was possible to frame a reasonably 
comprehensive proposition such as Dicey and older writers 
loved to indent and number in their works. Unless there is a 
request by the creditor to the debtor to remit the amount of the debt 
by post, the mere posting by the debtor of the money, in whatever 
form, does not operate to satisfy the debt or to transfer to the 
creditor the risk in respect of the loss or miscarriage of the money. 
Furthermore, no such request will normally be inferred from a 
previous course of dealing between the parties. 

An example of the circumstances from which the court wll 
infer a request on the part of the creditor to be paid through 
the post is to be found in Norman v. Ricketts (1886), 3 T.L.R. 
182. Here the parties were again situated at an inconvenient 
distance from each other. Mrs. Ricketts-had run up an 
account with one of the plaintiffs, who was a Bond Street 
milliner. The milliner wrote to the defendant in Suffolk in 
those time-honoured words “‘ the favour of a cheque within a 
week will oblige.” Lord Esher, M.R., said that the defendant 
could not suppose that she was to send a messenger with it, 
or come up to London herself. ‘‘ The only reasonable and 
proper meaning to be attached to it, whatever | the plaintiff] 
might have intended, was that she was to send the cheque by 
post.” The putting the letter in the post with the cheque 
amounted to payment. The plaintiffs therefore bore the loss 
occasioned by its theft. 

Again, in Mitchell-Henry v. Norwich Union Life Insurance 
Society, Ltd. {1918} 2 K.B. 67, the use by the creditors of the 
phrase “‘ Please return this notice when remitting ” was held 
by the Court of Appeal to be an implied request or authorisa- 
tion upon which the debtor could safely send the amount due 
by post. In this case, however, a complication was present 
which had the effect of taking away from the debtor the 
protection which the creditor’s request would otherwise have 
given him. This complication, moreover, illustrates the 
distinction made earlier in this article between a course of 
business as practised by a wide circle of men of affairs and 
one which is restricted to the particular parties to an action. 

The plaintiff had, in fact, sent his remittance in the form of 
Treasury notes amounting to £48, together with an odd 
amount in a postal order and stamps. He had registered the 
letter, but the postman delivered it to a liftboy (not in the 
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defendants’ employ) who evidently made the most of the 
situation, to the detriment, as it turned out, of the plaintiff. 
For all three lords justices agreed with Bailhache, J., in the 
court below that it was not the “ordinary business and 
proper ”’ mode of paying so large a sum as {48 to send it in 
Treasury notes by registered letter. (We must suppose it to 
have been left open whether an unregistered letter would not 
have been safer. At least it would more probably have got to 
the hands of the defendants or someone in their service. Still, 
it would not have been, perhaps, the “ ordinary business and 
proper ”’ way of proceeding.) 
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Scrutton, L.J., adopted in this case the language of Lord 
Kenyon quoted earlier in this article in such a way as to 
make it quite clear that that language applies to the general 
course of business between business men at large, rather than 
to a mere habit formed by particular parties. 

But, even so, there is apparently no case in the books in 
which Lord Kenyon’s opening sentence has been applied in 
aid of a party who has used the post in pursuance of a wide 
commercial practice in the absence of some form of request 
from his creditor. It is still safer to deliver one’s cheque 
personally to the doctor. And, even then, his acceptance of 
it may be only conditional. 


COMPANY LAW AND PRACTICE 


MINORITIES—II 


Last week I started to consider the circumstances under which 
the minority shareholders were entitled to invoke the 
protecuion of the court against actions of the majority 
shareholders. Menier v. Hooper's Telegraph Works is, as I 
indicated, authority for the proposition that in some circum- 
stances the court will interfere to protect minorities, but it is 
by no means clear what those circumstances are. What is, 
however, clear on the negative side is that a minority which 
thinks that it is being exploited by a majority over a question 
of the internal management of the business of the company 
has no hope of inducing the court to interfere. This appears 
abundantly plain from the case of North-West Transportation 
Co. v. Beatty (1887); 12 App. Cas. 589. A question which, as I 
pointed out, appears to be left open by that case is what degree 
of fraud or impropriety in the actions of a majority will 
induce the court to regard a case which is prima facie one of 
internal management as one in which it ought to interfere. 

The case of Cook v. Deeks 1916) 1 A.C. 554, to which I 
referred last week, is an example of a case in which the court 
will interfere. There three of the directors, who had a 
three-quarters majority at meetings of the company, became 
entitled to the benefit of a contract in circumstances which 
were held to make them trustees of the benefit of that contract 
for the company. The question then arose whether those 
directors holding that three-quarters majority could secure 
the passing of a valid resolution by the company declaring 
that it had no interest in the contract. 

It was said on behalf of those directors in argument that the 
resolution of the company could not be questioned by a 
minority of the shareholders. On behalf of the minority 
shareholders the cases of North-West Transportation Co. v. 
Beatty and Burland v. Earle |1902) A.C. 83, were distinguished. 
The Judicial Committee agreed that those cases were not in 
point, but it is important to see the grounds on which they 
came to the conclusion that the three directors, by the use of 
their voting rights at general meetings of the company, were 
not able to compel the company to say that it did not desire 
to carry out a particular contract which had been entered into 
by the directors. 

The judgment of the Privy Council, which was delivered by 
Lord Buckmaster, L.C., first deals with the question, with 
which we are not now concerned, of whether the three directors 
held the benefit of the contract on behalf of the company. 
Having decided this point in the affirmative, the Lord 
Chancellor went on to distinguish the present case from the 
two cases referred to above on the grounds indicated last 
week. He went on to say: “Even supposing it be not 
ultra vires of a company to make a present to its directors, 
it appears quite certain that directors holding a majority 
of votes would not be permitted to make a present to 
themselves. This would be to allow a majority to oppress 
a minority.” 

Pausing at this stage for a moment, there can be no magic 
in the fact that the majority shareholders are also directors 
of the company, for it seems on general grounds even more 
obvious that a resolution by a majority of shareholders 
who were all red-headed to make a present of an asset of the 


company to the red-headed members, would equally be an 
oppression of the non-red-headed minority. Nor does there 
seem any good reason why the principle should be limited only 
to concrete assets of the company and not extend to powers 
which when exercised confer benefits on the persons in whose 
favour they are exercised. An example of such a power is 
the power of issuing shares in the company. If, under the con- 
stitution of the company, the directors are donees of that power, 
they are fiduciary donees, and it would also seem unreason- 
able, to use a similar example to the one given above, that the 
majority of a company, all being red-headed, should be able to 
resolve that newshares in the company should only be issued to 
red-headed members. This point, however, was referred to 
in this column a short time ago in connection with Greenhalgh’s 
case [1946) 1 All E.R. 512. 

Indeed, the next passage in the judgment in Cook v. Deeks 
goes some way towards establishing that such a resolution 
would be bad. After the passage quoted above the Lord 
Chancellor said : ‘‘ In the same way, if directors have acquired 
for themselves property or rights which they must be regarded 
as holding on behalf of the company, a resolution that the 
rights of the company should be disregarded in the matter 
would amount to forfeiting the interest and property of the 
minority of shareholders in favour of the majority, and that 
by the votes of those who are interested in securing the 
property for themselves. Such use of voting power has never 
been sanctioned by the courts, and, indeed, was expressly 
disapproved in the case of Menter v. Hooper's Telegraph 
Works.” 

Their lordships, however, apparently thought it necessary 
after expressing this plain principle to go on expressly to say 
that they were unable to accept the conclusion that in that 
case the directors had exercised a discretion or decided on a 
matter of policy. If they had arrived at that conclusion it is 
also expressly stated that different results would ensue. 
It is this qualification to the general principle that makes 
the dividing line so difficult to draw. The Privy Council 
must clearly have meant that different results would have 
followed if the votes at the general meeting at which the 
resolution was passed giving up the company’s interest in the 
contract had been cast in the exercise of the members 
discretion or as a result of the members’ views as to the 
policy of the company. 

The result of this is, that if you find a resolution of a general 
meeting of a company which confers benefits on the majority 
to the exclusion of the minority, you cannot immediately say 
that that is oppression of the minority. You have to go 
further and investigate the reasons for which each member 
cast his vote. This is obviously an impossible task, and the 
only hope that a minority can have is that the transaction 
complained of is such that no reasonable man could regard it 
as being in the interests of the company. It seems absolutely 
clear that as long as each member considers the question on 
its merits even if he comes to a silly conclusion his vote cannot 
be impeached, and it may well be that a member will genuinely 
and honestly come to a conclusion which is a silly one in the 
interests of the company as a whole when there is substantial 
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benefit due to accrue’to himself personally as a result of 
coming to that conclusion. 

The result of this, therefore, appears to be that where a 
minority complains that it is being unfairly treated by the 
majority it will generally be useless for the minority to invoke 
the protection of the court if there are grounds on which it can 
be said that the action of the majority might be thought to be 
in the interests of the company. In Menier’s case the 
company was debarred from its right to prosecute a suit 
by the action of the majority and the majority derived a 
benefit from that at the expense of the minority. 
There was, however, in that case no suggestion that there 
were any grounds on which the majority might have come to 
the conclusion that it was in the best interests of the company 
to abandon the suit. Similarly in Cook v. Deeks an asset of the 
company was taken away from the company and presented 
to the majority by the action of the majority. This, again, 
it is fairly clear, would have been held to be no 
oppression if the majority had been able to establish that they 
had even considered the question of the interests of the 
company and thought it better for the company not to 
undertake the contract. 

These cases are examples of sets of circumstances where a 
minority may succeed, namely, where there is no suggestion 
that the action of the majority is for the benefit of the company. 
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There is a further case where a minority might successfully 
induce the court to interfere, namely, where there is a purported 
and apparent discussion by the majority of the action they 
propose to resolve on from the point of view of the interests 
of the company, but where the minority are able to prove that 
the majority were in fact actuated solely by motives of self 
interest and a desire to exploit the minority. Such evidence 
would be extremely difficult to procure, and it seems extremely 
unlikely that such a case will ever arise. 

The situation, therefore, is by no means clear, and each case 
will depend very largely on its particular facts. The question 
is, however, another one which illustrates one of the 
unsatisfactory features of company law, namely, that some 
members or directors of a company who wish to do down the 
remaining members may fail to do so if they are perfectly 
open as to their intentions, but if they are sufficiently cunning 
or sufficiently well advised they may be able to achieve their 
object. A similar position often arises where directors have 
the right under the articles to refuse to register transfers. 
If they act ill advisedly they may find that they are unable to 
prevent the registration, whereas, had they in some cases 
remained silent, or in others put up some bogus reason, the 
aggrieved person might have been unable to get their decision 
reversed by the court. 


A CONVEYANCER’S DIARY 


INVESTMENT CLAUSES 


Ar the present time the yield on investments authorised by 
the Trustee Act is so low that persons dependent on the 
income of funds so invested must have great difficulty in 
making both ends meet. Thus, last week’s list in THE 
SOLICITORS’ JOURNAL shows only about a dozen securities 
(apart from Home Railways) whose flat yield exceeds 3 per 
cent., and only one whose yield with redemption does so. 
The contrast with early days after the Four Years’ War is 
remarkable ; thus I noticed recently in the documents of an 
old trust that in September, 1921, Ceylon 6 per cent. Stock 
was appropriated at par and 5 per cent. War Loan at 88. 
When one allows for the increase in income tax from 6s. to 
9s. in the {, the effect is that the life tenant of £1,000 then 
It is 
therefore not surprising that most of us now put wide 
investment clauses into our drafts. The form I often use is 
as follows: ‘‘ My trustees may invest the trust fund in any 
form of property they think fit as if they were a single absolute 
owner thereof.”” (The reference to “‘ a single absolute owner ”’ 
is intended to obviate any suggestion that the range of 
investment is restricted because joint tenants of realty are 
now always trustees. The point is not one of substance, but 
it is as well to include it.) 

If one is using one of the forms out of the precedent books 
it is as well to modernise it. Thus, it strikes me as rather odd 
that the fairly wide form in the 23rd edition of ‘‘ Prideaux ”’ 
(vol. III, p. 169) excludes the Irish Free State and Russia 
from the foreign governments whose stocks may be bought, 
but not any of the numerous countries which have defaulted 
on their State and municipal bonds. I feel that if the settlor 
or testator is not prepared to leave the investment of the fund 
absolutely to the discretion of the trustees, it would be more 
logical to compel them to keep the fund within the British 
Empire, or even within a narrower territory. 

There seems to be a good deal of confusion as to the 
principles on which the court will construe clauses extending 
the range of investment. Thus, in Jarman (7th ed., p. 897) 
it is said that: ‘Where a testator directs his trustees to 
invest the trust moneys in such modes of investment as they 
may think fit, this does not, it seems, give them an absolute 
discretion, although it is difficult to say how far their 
discretion is restricted.” But in Theobald (9th ed., 
p. 380) it is said that “ A liberal construction will be put upon 
a power to trustees to invest in such securities as they may 


think fit.” ‘‘ Prideaux’’ (23rd ed., vol. III, p. 120) has a 


further variant : ‘“‘ A power to invest ‘as the trustees think 
fit’ means ‘as they honestly think fit’ . . . and does not 
extend the choice of the trustees beyond the range of 
investments authorised by law or by the settlement.”’ 
Underhill (9th ed., p. 305) is more cautious: ‘* Although 
the range of trust investments has during the last forty years 
greatly increased, the court still scrutinises with considerable 
(but decreasing) jealousy any direction to invest in securities 
not authorised by Parliament.” 

One difficulty in generalising about this subject is that the 
cases are concerned with particular words and _ particular 
investments made in particular circumstances. Thus, in Re 
'Brown (1885), 29 Ch. D. 889, the investment clause empowered 
the trustees to invest ‘“‘ in such mode or modes of investment 
as they in their uncontrolled discretion should think proper.”’ 
The trustees had invested in Portuguese and Turkish bonds. 
Administration proceedings were then brought. Pearson, J., 
allowed the trustees the moneys so invested, and refused to 
make them personally responsible, but intimated that the 
power to postpone conversion ought not to be exercised 
indefinitely. I should not regard such a decision as authority 
for any general proposition whatever. Again, Re Smith 
[1896] 1 Ch. 71 was a case where the facts were quite unusual. 
The power was to invest “ in such stocks, funds and securities 
as they shall think fit.’’ One trustee took a bribe for making 
a particular investment ; the other did not, and it was not 
shown that he had acted anything but honestly. Kekewich, J., 
not unnaturally held that the dishonest trustee must hand 
over the bribe and must also make good the loss on the 
investment, but that the other trustee was not liable to do 
either, as he had honestly thought the investment a fit one. 
I doubt if this decision supports a general proposition so wide 
as that cited above from “ Prideaux,”’ viz., that a power to 
invest “‘ as the trustees think fit ’’’ means “as they honestly 
think fit... and does not extend the choice of the trustees 
beyond the range of investments authorised by law or by the 
settlement.”” This statement is even less impressive when 
one looks at Re Hazeldine {1918} 1 Ch. 433, the only case 
besides Re Smith that is cited in its support. In Re Hazeldine 
the power was “to invest the said moneys with power fot 
my trustees from time to time to vary such investments as 
they may think fit.’ The only relevant point which Eve, a. 
decided was that the words ‘‘ as they may think fit '’ went 
only with the power to vary and not with the trust to invest. 
This is a pure matter of construction on particular words, 
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and I doubt if the case’ would have been reported at all if it 
had been decided in 1946, _ It is certainly no general authority 
whatever, and the report does not contain one word about 
the honesty or otherwise of trustees. 

Re Maryon-Wilson 1912) 1 Ch. 55, on the other hand, seems 
to be of some assistance in that both Cozens-Hardy, M.R., 
and Farwell, L.J., made observations of a general character. 
[his was a case in which the trustees sought the directions 
of the court as to whether their investment clause would 
allow them to carry out a plan for investing in the stocks of 
various Canadian Provinces, the material words being ‘“ In 
the stocks or securities . of the Government of India 
or of any British colony or dependency.”’ Thus the question 
was not coloured by any issue as to the culpability of the 
trustees for past acts, so that the matters of principle were 
more clearly discernible. (The report incidentally contains a 
good deal of interesting constitutional history.) The words 
of Cozens-Hardy, M.R., which are of general application, are 
at p. 62: “‘ A clause of this nature, enlarging the power of 
investment beyond what the general law sanctions, ought, I 
think, to be construed strictly. It is for those who seek to 
include a particular investment to prove beyond all reasonable 
doubt that the words of the clause cover it.’’ Farwell, L.J., 
at p. 66, said: “I agree with the Master of the Rolls in 
thinking that investment clauses purporting to add to the 
wide range of investments now authorised by law should be 
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construed strictly for the protection of trustees and 
remaindermen ; if a greater latitude is to be allowed, 
testators and settlors should express its extent in 
clear terms.” 

Re Wragg |1919} 2 Ch. 58 was another case in which the 
trustees sought the opinion of the court before undertaking 
the proposed transaction. The relevant words were “ to 
invest at their discretion in or upon such stocks funds shares 
securities or other investments of whatsoever nature and 
wheresoever and whether involving liability or not or upon 
such personal credit as the trustees should in their absolute 
and uncontrolled discretion think fit.””. P. O. Lawrence, J., 
stated, at p. 64, that he could hardly conceive any language 
giving a wider meaning to the word “ investments,” and held 
that the trustees were authorised to buy land. 

These two cases, Re Maryon-Wilson and Re Wragg, seem 
to me the most valuable of those that are cited on the subject 
in the books. I think that a more accurate way of stating 
the effect of the cases would be as follows : ‘‘ Clauses extending 
the range of investments beyond that authorised by law 
will be construed strictly (Re Maryon-Wilson). But by apt 
words the range can be made unlimited (Re Wragg). And, 
short of that, it is open to any party interested to show in 
any particular case that the particular words used in the 
investment clause are wide enough to let in any particular 
investment.” 


LANDLORD AND TENANT NOTEBOOK 


WHITE PAPER ON RENT CONTROL 


Untit 16th November of last year the enactments restricting 
rent, if they did merit the description of a welter of chaotic 
verbiage given earlier in the year by MacKinnon, L.J., in 
Vaughan v. Shaw |1945) K.B. 401 (C.A.), were at least 
grouped together in a set: the Rent and Mortgage Interest 
Restrictions Acts, 1920 to 1939. Since then three measures 
with similar objects have come into force: Defence Regula- 
tion 68cB, the Building Materials and Housing Act, 1945 
(s. 7 of which restricts rent), and the Furnished Houses (Rent 
Control) Act, 1946. Wherefore early in August of this year the 
Ministry of Health issued a White Paper on Rent Control in 
England and Wales (Cmd, 133) summarising the provisions of 
the four varieties of enactment. 

The readers of this White Paper are twice warned in the 
preface, italics being used to drive home the admonition, 
that the Ministry is, in effect, not seeking to usurp the functions 
of a legal adviser. Intending and intended litigants are 
recommended folidem verbis to consult solicitors. 

But as a summary the publication is an excellent piece of 
work, and it is only because points on which readers of this 
journal are likely to be consulted may arise out of the White 
Paper’s few imperfections that I propose to refer to one or 
two of the latter. Thus it is possible that advice will be sought 
by a bewildered or indignant landlord who has received from 
his tenant a letter demanding a written statement of the 
standard rent, or by a misguided or bellicose tenant anxious 
to prosecute his landlord for failing without reasonable cause 
to supply such a statement. If so, it may be found that some 
misapprehension has been occasioned by the White Paper’s 
paraphrase of s. 11 of the Increase of Rent, ete., Act, 1920. 
he section says: “statement as to the standard rent’’; the 
summary makes it “‘ statement of the standard rent.’ The 
Act, I believe, deliberately avoided saying “ of ’’ because it 
Was appreciated that for a number of different reasons a 
landlord might be unable to state the correct figure, e.g., 
ignorance of the history of the property (see Davies v. Warwick 
1943) K.B. 329 (C.A.), in which MacKinnon, L.]., said that 
the amount might have to be fixed by reference to a letting 
500 years ago; perhaps an instance of judicial hyperbole, 
as rating, which considerably influences control, had not 
then been introduced) ; uncertainty of the true interpretation 
of s. 12 (1) (a) of the same Act (see, for instance, Signy v. 
Abbey National Building Society |1944| K.B. 449 (C.A.): rent of 


furnished letting) ; or, if the landlord should be ignorant 
neither of facts nor of law, there is the possibility, contem 
plated by subs. (3) of the last-mentioned section, that it is 
necessary to determine the standard rent by apportionment, 
and this has not yet been done. In Austin v. Greengrass 
1944] K.B. 399, it was said that in such circumstances a 
landlord could comply with the requirements to state the 
standard rent in the rent book (Rent Restrictions Regulations, 
1940, Sched. II, Pt. 1) by stating that the standard rent of 
the whole house was so much and that he was applving for 
apportionment ; a forttort, such a reply would constitute a 
statement as fo the standard rent. 

A matter which might have been gone into in greater detail 
is sub-letting and assigning by tenants of controlled property 
(controlled, that is, by the Rent, etc., Restrictions Acts). 
Paragraph 14, which deals with illegal premiums, does not 
mention, but may be said faintly to suggest, that the con- 
tractual tenant of a controiled house breaks the law by 
assigning his interest for valuable consideration (Mason, 
Herring & Brooks v. Harris {1921) 1 K.B. 653, and Remmington 
v. Larchin |1921!) 3 K.B. 404, are authorities to the contrary). 
In para. 16, which, after repeating the admonition to take 
professional advice (‘‘or at least consult the text of the 
relevant Acts of Parliament ’’), summarises the grounds for 
possession recognised by these Acts, sub-para. (d) appears 
to skate round the difficulty of explaining the meaning and 
effect of “the tenant without the consent of the landlord 
has... assigned or sub-let the whole of the dwelling-house 
or sub-let part of the dwelling-house, the remainder being 
already sub-let’’ (Rent, ete., Restrictions (Amendment) 
Act, 1933, Sched. I (d@)). Assignment by a statutory tenant 
being, in view of the ‘status of irremoveability ’’ decisions 
such as Roe v. Russell (1928) 2 K.B. 117 (C.A.), impossible, 
the first impression is that the enactment applies to contractual 
tenants only ; but whether the sub-tenants of a statutory 
tenant are protected is left in some doubt by those authorities. 
Also, something might have been added about the limiting 
effect of Norman v. Simpson (1945), 62 T.L.R. 113 (C.A,), 
which (see 90 SoL. J. 5) appears to confine the scope of this 
paragraph to cases in which the agreement includes a 
forfeiture clause. When sub-tenancies are again referred to 
later on, namely in paras. 19-22, the concluding statement : 
“When the sub-letting is made in breach of a tenancy 
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agreement the sub-tenant is protected by the Acts against 
the tenant but not against the superior landlord ”’ conflicts 
in part with this recent authority, and the absence of any 
reference to the importance of a right of re-entry and to the 
doctrine of loss of remedy by acquiescence may occasion rather 
than avoid trouble. 

Lastly, it may be said that not enough has been done to 
make it clear whether and to what extent the four varieties 
of rent control may overlap. True, it is explicitly and 
correctly stated, in paras. 33 and 34, that accommodation 
let in accordance with terms registered under reg. 68CB is 
not subject to the Rent Restrictions Acts, and that the 
Furnished Houses (Rent Control) Act, 1946, does not apply 
to such accommodation. But nothing is said about whether 
a house the rent of which is controlled by virtue of the Building 
Materials and Housing Act, 1945, may or may not be affected 
by the Rent, etc., Restrictions Acts. This may be because the 
White Paper does not wish to concern itself with the vexed 


TO-DAY AND 


August 26.--On 26th August, 1783, a man and a woman were 
hanged near St. George’s Church, Southwark, for murdering a 
sailor who had been robbed by several abandoned women and 
thrown out of the window of a house in Mint Street. 

August 27.— William Rastall, son of John Kastall, a distin- 
guished printer, and Elizabeth, sister of Sir Thomas More, was 
born in London in 1508. He left Oxford without a degree, going 
into his father’s business. He printed practically all his uncle’s 
English works. He was admitted to Lincoln’s Inn in 1532, four 
months after More resigned the Chancellorship. He definitely 
abandoned typography for law about the time of More’s imprison- 
ment. He was Reader in 1547, but very soon afterwards 
Edward VI ascended the throne and, finding England no longer 
safe for a Roman Catholic, he retired to Louvain, where he 
stayed till Mary’s accession. He then returned, resumed practice, 
and became a serjeant in 1555 and a judge of the Queen’s Bench 
in October, 1558, just before Elizabeth came to the throne. 
Four years later, when it was clear that there was no hope of a 
change in her religious policy, he fled again to Louvain where 
he died on 27th August, 1565, being buried in St. Peter’s Church. 

August 28.—On 28th August, 1852, Lord Campbell, C.J., noted 
his impressions of the Northern Circuit. At Liverpool there were 
170 prisoners and he sat nine hours a day. “ Every night since I 
returned home have I dreamed that I had some shocking criminal 
case before me, and when awaking I have long doubted whether 
the evidence and speeches I had been listening to were real or 
imaginary.’’ Elsewhere, however, there were compensations. 
At York he was joined by his wife and daughter and they were 
splendidly entertained at Winyard by the Marquis of London- 
derry. At Newcastle he was the guest of the corporation while 
within their jurisdiction, and on his departure the Mayor presented 
him with the traditional gold Jacobus as dagger money. The 
Dean of Carlisle received him splendidly. However, the most 
ceremonious welcome was from the Earl of Lonsdale, at the 
approaches of whose domains he was met by two grooms magnifi- 
cently mounted and conducted to Lowther Castle. There he 
was treated as the Queen’s representative. He had a delightful 
stay at Appleby: “ a beautiful village instead of an assize town,” 
and there did all the business of the county in a few hours. 
Campbell added: “‘ I have now ‘run the gauntlet,’ having gone 
all the six English circuits, and I can henceforth choose as I 
please without any breach of etiquette.”’ 

August 29.—Nearly forty years earlier Campbell as a young 
barrister wrote to his father on 29th August, 1814: ‘‘ When 
at Monmouth, my business being over, I resolved to see Tintern 
Abbey . The sure way to make attorneys come is to be away 
from your post. In this instance I was hardly gone when 
applications came for me to attend three different writs of 
inquiry which must have brought me ten guineas. However, I 
hardly regret the loss, so much was I gratified with what I saw.” 

August 30.—The Quarter Sessions records for 30th August, 
1631, contain an order that John Okes, of Gray’s Inn Lane, 
vintner, be committed to Newgate because he had “ maliciously 
at sundry times caused the windows of Mr. Hooker’s chamber 
in Gray’s Inn to be broken in the night time and that he doth 
frequently entertain and permit divers disordered persons to 
remain and continue tippling in his house at unreasonable hours 
of the night.” 
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question whether those Acts apply to new houses; in the 
opinion of many they do, and in the result some readers may 
be misled by the summary of s. 7 (1) (in para. 35), where it 
limits the operation of the section concerned to a period of 
four years from 20th December, 1945. Likewise, the 
paraphrase of s. 7 of the Furnished Houses (Rent Control) 
Act, 1946, given in para. 52, while in itself accurate, may 
create the impression, when read with paras. 25-27 (dealing 
with provisions of the Rent, etc., Restrictions Acts, affecting 
furnished lettings) to which it refers, that restriction of rent 
under one letting may never be affected both by the Rent, 
etc., Restrictions Acts and by the Furnished Houses (Rent 
Control) Act, 1946. The circumstances in which this may 
happen are admittedly rare, but the wide definition of 
“services ’’ given in s. 12 (1) of the latter, making the 
expression include some attendance which is not “attendance ’ 
within the meaning of proviso (i) to s. 12 (2) of the Increase of 
Rent, etc., Act, 1920, points to the possibility of one instance. 


YESTERDAY 


August 31.—On 31st August, 1810, the future Lord Campbell 
wrote to his father of his coming removal to finer chambers at 
No. 14, Paper Buildings: ‘‘ The attorneys as they pass by will 
say: ‘Ah! he is getting on. He must know something about it. 
We will try him.’ And then attorney’s clerks must bring me 
innumerable motions to sign that they may enjoy the prospect 
from the western windows while I write my name.” 


September 1.—Owen Kirwan, a tailor of Plunket Street, 
Dublin, joined Robert Emmet’s conspiracy, and on the evening 
of the rising his house was used as a muster-place for the rebels. 
In a green uniform he watched at his door for the rocket which 
was the signal and when it was fired he shouldered his pike 
and led out the waiting men. He was tried for treason on 
Ist September, 1803, convicted and hanged. 


“GONE TO THE DEVIL.” 
The historically minded manufacturers of certain table waters 
“ famous since 1790,”’ recently advertised their wares in a Sunday 
paper with a little dissertation on the Devil Tavern which formerly 
stood near Temple Bar under the sign of St. Dunstan, tweaking 
the Devil’s nose with a pair of tongs, and on how the lawyers 
who had slipped out thither for refreshment would leave notices 
on their doors: ‘‘ Gone to the Devil.’’ So far so true, but the 
illustration above represented a scene in a Temple court with a 
jolly group of young men, some robed and some not, but all in 
approximately Pendennis period clothes. Now, as the manu- 
facturers were “‘ famous since 1790,” oral tradition in the firm 
might, perhaps, have recalled to them that the Devil vanished for 
ever and an extension of Child’s Bank rose on its site in 1788-89. 
With it vanished niemories of boisterous conviviality going back 
to Ben Jonson and beyond, memories of the brilliance and colour 
of the circle of poets and wits who gathered round him there in 
the Apollo room, memories, incidentally, which make it somewhat 
inappropriate to call up its ghost in a context so colourless as 
table waters, for in the great days of the Devil beer was deemed too 
paltry for the revellers. Beneath Apollo’s bust were some lines 
of Jonson’s :— 
‘““ Welcome all who lead or follow 
To the oracle Apollo. 
* * * a 
All his answers are divine 
Truth itself doth flow in wine. 
‘ Hang up all the poor hop drinkers ’ 
Cries old Sim, the King of Skinkers . 


THE DrEviL AND THE MIDDLE TEMPLE. 

Sim was Simon Wadlowe, who kept the Devil from 1608 to 
1627, and “ skinkers’’ were tapsters. He and his son John 
had a good many dealings with their neighbours the Benchers of 
the Middle Temple. In 1617 Simon was required to pay 20s. a 
year rent in respect of certain windows which he had built on a 
wall belonging to the Inn. In 1650 John was allowed, for a 
nominal rent, to connect his drain with the main sewer in Middle 
Temple Lane. In the course of the next ten years there was 
much ado about the making of a door giving direct access from 
the Inn to the tavern. In 1650 the Benchers refused leave. In 
1654 they ordered the bricking up of a door made without their 
authority. In 1656 they gave leave on conditions, It was to be 
handsome and strong with a strong lock and no keyhole on the 
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tavern side. The Middle Temple porter was to keep the key. 
The gate was to be open from 6 a.m. to 9 p.m. from March to 
September, and from 7 a.m. to 8 p.m. during the rest of the year. 
The concession was to endure only so long as Wadlowe kept good 
order and behaved himself well towards the Society. In 
recognition of this special grace he was to provide the Benchers 
with ‘‘as much wine at the last Parliament supper in every 
Michaelmas Term as usually is spent or their masterships in 





COUNTY COURT LETTER 


Sale of Business 

In Impey v. Hannam, at Bournemouth County Court, the claim 
was for the rescission of an agreement, the return of £167 10s., 
money paid, and damages. The plaintiff was the proprietor of a 
car-hire business, and his case was that, being desirous of obtaining 
a further petrol allocation, he bought the business of the defendant. 
The latter was also in the car-hire business and had one car. 
Having paid the agreed purchase price, the plaintiff applied to 
the Ministry of Fuel and Power for a transfer of the petrol 
allocation. The reply was that the allocation was issued to the 
defendant as an ex-serviceman starting in business, and was not 
transferable. No list of customers had been supplied and the 
defendant was aware that the allocation was not transferable. 
The case for the defendant was that the plaintiff took his chance 
of obtaining more petrol. His Honour Judge Cave, K.C., gave 
judg nent for the plaintiff for £167 10s., and costs. 


Husband’s Claim to Furniture 
In Andrew v. Andrew, at Bournemouth County Court, the claim 
was by a husband against his wife for the return of a wireless set, 
and for the sale of a bedroom suite, lounge and dining room suites 
and for division of the proceeds. The parties were married in 
1935, and in 1945 the applicant obtained judgment for £50 each 
against his mother-in-law and brother-in-law for assault. A 
petition for divorce by the husband and a cross-petition by the 
wife were now pending. The applicant’s case was that on their 
marriage he and his wife entered into a joint agreement to buy 
furniture on the hire-purchase system. The wife went to work 
for eighteen months and contributed to three-quarters of the 
instalments. The applicant paid the remainder. He paid his 
wife all his wages, viz., £4 10s. a week, and she allowed him 
first 10s., and eventually £1 a week pocket money. The 
respondent’s case was that she paid the original deposit of £25 
on the furniture. Her husband only allowed her £3 a week, 
and, having paid the instalments out of her own earnings, she was 
entitled to the furniture. His Honour Judge Cave, K.C., 
observed that the wife’s bank book showed a withdrawal of £20 
out of £30 to her credit at the date of her marriage. Afterwards, 
various sums were paid in, and no withdrawals occurred until 
1937. In 1941 there was a credit balance of over £100. The 
conclusion was that, apart from the original deposit, the wife 
did not pay for the furniture out of her own money. The 
applicant was entitled to the wireless set, clock, vases and a 
T-square and drawing board. If the respondent were allowed 
to keep the furniture, subject to the payment of part of the 
purchase price to the applicant, she would be able to sell it at 
enhanced prices. An order was therefore made for the sale of all 
the furniture by auction, and for an equal division of the 
proceeds. 
Invalid Bequest of Bungalow 

In Williams v. Williams and Wife, at Birmingham County Court, 
the claim was for possession of a bungalow. The plaintiff was 
the administratrix of her late husband, Samuel Williams, who 
died on the 25th February, 1945, intestate. The intestacy arose 
by reason of the fact that a will of the deceased, dated the 2nd 
February, 1945, was witnessed by only one person. The defen- 
dant’s case was that the deceased had been living apart from 
the plaintiff. In November, 1944, the deceased wrote to his 
brother (the male defendant’s father) and suggested that the 
defendants should run the bungalow, and that, if they did, 
he would make it over to them. This arrangement was carried 
out, and the defendants gave up their own house and went to 
live with the deceased, whom they looked after until his death. 
He then purported to bequeath the bungalow and contents to 
them. His Honour Judge Tucker held that the deceased had 
made a binding contract. There was, however, no counter-claim 
for specific performance. The defendants could not resist the 
claim, and an order was made for possession in three months, 
without costs. 
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their discretions by their order shall think convenient.’”” Next 
year there were complaints of misdemeanours and the door was 
ordered to be locked. It was in the Apollo room that Bulstrode 
Whitelocke, who had been responsible for the musical arrange- 
ments of the great Inns of Court Masque, presented to the King 
and Queen in 1634, entertained the French musicians, giving them 
as a first course forty gold pieces placed beneath the napkin on the 
plate of each. 


NOTES OF CASES 
COURT OF APPEAL 


Monmouth County Council v. Newport Corporation 


Lord Greene, M.R., Morton and Tucker, L.JJ. 
5th June, 1946 


County council—Extension of county borough—Financial adjust- 
ment between county borough and county—Treatment of General 
Exchequer Grant—Right of county to interest on sum awarded on 
adjustment—Local Government Act, 1929 (19 & 20 Geo. 5, c. 17)— 
Local Government Act, 1933 (23 & 24 Geo. 5, c. 51), ss. 151, 
152 (1) (b), Sched. V, vr. 1—Newport Extension Aet, 1934 
(24 & 25 Geo. 5, c. xvii), ss. 4, 58. 

Appeals from a decision of Atkinson, J. (62 T.L.R. 181), on a 
special case stated by an arbitrator. 


The area of the county borough of Newport having been 
extended by s. 4+ of the Newport Extension Act, 1934, a financial 
adjustment between the county borough and Monmouth County 
Council became necessary under s. 58 (1) of the Act of 1934, to 
be made in accordance with ss. 151 and 152 of the Local 
Government Act, 1933. Section 151 lays down the principles on 
which such financial adjustments are to be made. Section 152 
contains ‘‘ special provisions as to adjustments.”’ By s. 152 (1) (8), 
“Provision shall... be made for the payment to a local 
authority ”’ of an equitable sum “in respect of any increase of 
burden which, as a consequence of any alteration of boundaries 

. will properly be thrown on the ratepayers . . . in meeting 
the cost incurred by that local authority in the discharge of any 
of their functions.’’ By r. 1 of the rules in Sched. V to the Act of 
1933 for determining that equitable sum, “‘ regard shall be had ”’ 
to the increased burden referred to in s. 152 (1) (b): ‘‘ Provided 
that no alteration of income in consequence of an apportionment 
under... s. 108 (1) (6) of the Local Government Act, 1929, 
shall be taken into account.” Section 86 of the Act of 1929 
provides for the payment by Parliament every year of an annual 
contribution towards local government expenses in counties and 
county boroughs called the ‘“‘ General Exchequer Contribution,”’ 
and by s. 88 that contribution is to be apportioned among the 
several counties and county boroughs. By s,,89, a sum is to be 
set aside out of the sum apportioned to a county under s, 88 for 
the payment of prescribed amounts to district councils, the 
residue being retained by the county council and called its 
General Exchequer Grant. By s. 105 that grant is applicable by 
the county council to “ general county purposes,’’ defined in 
s. 180 (1) (a) as “‘ purposes for expenditure on which the whole 
county is chargeable . . . ’’ Section 108, which is in Pt. VI of 
the Act, headed ‘‘ Exchequer Grants and other Financial Pro- 
visions,’’ empowers the Minister of Health to make regulations 
for giving effect to that Part, and in particular as to any adjust- 
ment of grants payable under that Part which is necessitated by 
an alteration in boundaries. 

Lorp GREENE, M.R., holding that on the true construction of 
the proviso to r. 1 of Sched. V to the Act of 1933 the income 
there referred to was that which had been received by those 
whose burden was under consideration, namely, the ratepayers 
of the reduced county, and that, accordingly, the adjustment 
must be made on the basis that those ratepayers were entitled, 
after the transfer of areas to the county borough, to the same 
amount out of the General Exchequer Grant as they had received 
before it and not to the full amount of that grant received by the 
county before the transfer, said that an adjustment on that basis 
did not constitute an apportionment of the General Exchequer 
Grant in any relevant sense so as to contravene the proviso to 
r. 1 of Sched. V to the Act of 1933, for the proviso prohibited 
only the taking into account of the real alteration in the grant 
effected by the Minister of Health under the appropriate regula- 
tions. Atkinson, J., had reached the right conclusion for different 
reasons, and had, in his (Lord Greene, M.R.’s) opinion, approached 
the matter from the wrong angle. As to the question of the 
interest said by the county council to be awardable on the sum 
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found due to them on the arbitrator’s award, in his (his lordship’s) 
opinion both on the true construction of ss. 151 and 152 (1) (6) 
of the Act of 1933 and in equity no interest was awardable to 
the county council in respect of the period from the date when 
the areas concerned were transferred to the county borough to 
the date on which the amount of the sum payable was ascertained. 
The appeal of the corporation and the cross-appeal of the county 
council would accordingly be dismissed. 

Morton and Tucker, L.JJ., agreed. 

CouNnsEL: Willink, K.C., Rimmer and Stewart-Brown, for the 
corporation ; Sydney Turner, K.C., Simes, K.C., and Harold 
Wiliams, for the county council. 

Soticitors: Rees & Freres, for the Town Clerk, Newport, Mon.; 
Tory & Co., for Vernon Lawrence, Newport, Mon. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Leathley v. John Fowler & Co., Ltd. 
Scott, Somervell and Cohen, L.JJ. 25th June, 1946 
Workmen’s compensation—A ccident—Workman’s receipt of com- 
pensation—Ignorance of alternative vemedy—-Action not barred 
Workmen’s Compensation Act, 1925 (15 & 16 Geo. 5, c. 84), 

s. 29 (1). 

Appeal from a decision of Oliver, J. 

The plaintiff, having suffered injury by accident arising out of 
his employment with the defendants and accepted payments 
of workmen’s compensation, brought this action against the 
employers for damages for negligence and breach of statutory 
duty. Oliver, J., found that the workman accepted the payments 
in the knowledge that they were for workmen’s compensation, 
and it was conceded on the workman’s behalf that, on that finding, 
his claim was barred on the authority of Perkins v. Hugh Stevenson 
and Sons, Ltd. [1940] 1 K.B. 56; 83 Sov. J. 655, and Selwood v. 
Towneley Coal & Fireclay Co., Lid. [1940) 1 K.B. 180; 83 Sot. J. 
780. The judge also found that the plaintiff was unaware that, 
by accepting the payments, he would prejudice his right to sue 
in respect of his injuries. Young v. Bristol Aeroplane Co., Ltd. 
{1946} A.C. 163, having meanwhile come before the House of 
Lords, the workman appealed. (Cur. adv. vult.) 

SOMERVELL, L.J., reading the judgment of the court, said that 
in Young v. Bristol Aeroplane Co., Ltd., supra, the workman had 
accepted payments of compensation when aware both of their 
nature and that he had an option to pursue his civil remedy for 
damages. On those facts, all their lordships in the House had 
agreed that the workman’s claim was barred by s. 29 (1) of the 
Workmen’s Compensation Act, 1925. There had, however, been 
a difference of opinion on the construction of the subsection, the 
majority of the House being of opinion that the workman lost his 
right of action only by acceptance of payments after he knew of the 
option given by s. 29 (1) between claiming compensation and suing 
his employers. The minority held that the acceptance of the 
payments knowing them to be workmen’s compensation was 
enough by itself to bar his action. No doubt, if all the members 
of an appellate court were of opinion that an appeal failed on one 
or other of two grounds, the court might refrain from deciding 
as between those grounds, and the argument for the respondent 
employers might prevail that the view of the majority in Young 
v. Bristol Aeroplane Co., Ltd., supra, on the construction of 
s. 29 (1) was obiter. In the opinion of the court, however, the 
House of Lords had clearly not taken that course. Each opinion 
dealt fully with the question of principle. Accordingly, the 
decision of the majority laid down a principle to which, whatever 
the technical position, the Court of Appeal should give effect. 
It involved overruling Selwood v. Towneley Coal & Fireclay Co., 
Ltd., supra, and prevented a claim from being barred by accept- 
ance of payments, whether claimed or not, known to be compen- 
sation under the Act if the recipient was ignorant of the option 
conferred on him by s. 29 (1). The action was accordingly not 
barred. The appeal would be allowed, and there would be 
judgment for the plaintiff for damages in accordance with 
Oliver, J.’s findings. 

CounsEL: Streatfeild, K.C., 
and Hylton-Foster. 

Soricitors: W. H. 
Hargrave & Co., Leeds. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
CHANCERY DIVISION 
In ve Simson ; Fowler v. Tinley 
Romer, J. 15th May, 1946 
Will—Charity—Legacies to clergymen—“' for his benevolent work ”’ 
—‘to be used for his work in the parish’’—Whether valid 
charitable gifts. 
Adjourned summons. 


and Archibald ; Fenwick, K.C.., 


Thompson ; Carpenters, for Willev, 
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The testatrix, who died in 1943, by her will made the following 
bequests : to the Rev. T. £500 “‘ for his work,’ to the Rev. S. 
£500 “ for his benevolent work ;” and she gave her residue “ to the 
Vicar of St. Luke’s Church, Ramsgate, to be used for his work 
in the parish.’’ By this summons the executors asked whether 
these were valid charitable gifts. 

RoMER, J., having held that the first bequest was on the 
evidence as to the nature of the work in question a valid gift, 
next considered the gift of residue, and said, it might be that 
there was a vacancy in the office of Vicar of St. Luke’s at the date 
of the death of the testatrix but that would not affect the validity 
of the gift, having regard to s. 180 (2) of the Law of Property Act, 
1925, which preserved a gift to a corporation sole in certain 
circumstances. The question was whether a gift framed in those 
terms, which was not to a particular individual but a gift to a 
holder of an office, was a good gift or not. The gift was good, if 
the benefits of the gift were sufficiently well defined or if the gift 
were charitable, although not sufficiently defined. He had the 
assistance of Joyce, J.’s decision in In ve Garrard [1907] 1 Ch. 
382, where he held that a legacy simpliciter to the vicar and 
churchwardens for the time being of a parish was a charitable 
gift for the benefit of the parish for ecclesiastical purposes. 
Bearing in mind the statement of Clauson, L.J., in In re Ashton 
[1938] Ch. 482, it appeared that the functions of a vicar of a 
church were charitable and no difficulty would arise where a gift 
was made to the vicar of a church simpliciter. The addition of 
the words ‘‘ to be used for his work in the parish ’’ he was satisfied 
did not widen the gift. Such work was charitable. The gift 
to the Rev. S. “‘ for his benevolent work ”’ differed from the gift 
he had considered, because it was a gift to an individual in 
furtherance of his work. It therefore became relevant to find 
out what the work of that individual was. On the evidence, 
the benevolent work which the legatee was doing was not confined 
to matters which were charitable in the legal sense, nor were they 
sufficiently ascertainable by the court. This gift accordingly 
failed. 

CounsEL: W. J.C. Tonge ; D. H. McMullen (for G. N. Cross) ; 
Harold Lightman (for R. W. Goff); Neville Gray, K.C., and 
Lindsay Jopling ; Fawell; Danckwerts. 

Soticitors : Taylor, Jelf & Co. ; Loxley & Preston ; Bramston, 
Skelton & Dowse; Markby, Stewart & Wadesons ; Treasury 
Solicitor. 

(Reported by Miss B. A. Brickner, Barrister-at-Law.] 

In ve Sage’s Settlement; Lloyds Bank, Ltd. v. Holland 
Roxburgh, J. 26th June, 1946 
Settlement—Life interest in personalty—TInterest conditional on 
life tenant transferring shares to settlor—Death of. settlos 

Whether condition still capable of performance. 

Adjourned summons. 

By a settlement dated the 26th October, 1926, the settlor 
vested in the plaintiff bank as trustee certain shares upon trust 
to pay the income thereof to S from and after the date of the 
delivery and execution by her of transfers into the name of the 
settlor of the shares mentioned in the schedule thereto, which 
shares were then vested in the joint names of S and the settlor. 
After the death of S and during her life until she should execute 
and deliver transfers of the shares, the trustees were directed 
to hold the trust fund upon trust for other persons. The settlor 
died in 1942, before S had executed any transfers in respect of 
the shares. She now desired to transfer the shares into the names 
of the settlor’s executors, if the transfers would have the effect of 
giving her a beneficial interest in the trust fund. By this 
summons the plaintiffs, as trustees of the 1926 settlement, 
asked whether a transfer of the shares by S would be a compliance 
with the condition and whether the settlor’s personal repre 
sentatives were bound to accept such transfer. 

RoxBurRGH, J., said that there was no case where a question of 
this kind had arisen under a settlement, but cognate questions 
had been considered under wills (In ve Goodwin [1924] 2 Ch. 26, 
per Romer, L.J.). In the absence of any guidance from text 
books or authorities, he proposed to approach the words in this 
settlement in the same way and to consider whether the act of 
transfer was intended to be something personal to the settlor 
or whether a transfer to the settlor’s executors would put the 
parties in the position which the settlor intended them to occupy. 
The act which was to be done was in no sense personal to the 
settlor. As he gave S the whole of his own life in which to 
execute the transfers, he could not have been concerned about 
fluctuations in the value of the shares. He was intending to 
make it certain that S should not keep the shares and at the same 
time obtain the benefit of the settlement. It was for the benetit 
of his estate that S should execute the transfers and thereby 
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increase it. A transfer would place all parties beneficially 
interested in the position which the settlor intended them to 
occupy and would be a sufficient compliance with the condition. 
The point was raised by the executors that they ought not to be 
compelled to accept the transfer, because on some of the shares 
there was an uncalled liability. He agreed that they ought not 
to be subject to any personal liability. That circumstance 
should not affect his decision. They had only to sell the shares 
and direct S to transfer them to the purchaser. 

CounsEL: G. D. Johnston; Milner Holland ; 
I. G. H. Campbell. 

SoLicitors: Beckingsales & Naylors ; Stanley Evans & Co. ; 
Le Brasseur & Oakley. 


[Reported by Miss B. A. BickneLt, Barrister-at-Law.] 


Hillaby ; 


Newcastle-under-Lyme Corporation v. Wolstanton, Ltd. 
Evershed, J. 25th July, 1946 
Gas undertaking—Plaintiff authority owns gas pipes under highway 
-Defendants own subjacent minerals—No right to let down 
suvface—Surface let down—Pipes damaged—Nuisance—Right 
of authority to compensation—Gas Works Clauses Act, 1847 
(10 & 11 Vict., c. 14), s. 6. 


Witness action. 


In this action the plaintiffs, the local authority of the area, 
claimed a declaration that the defendant company were not 
entitled to work their minerals under the plaintiffs’ gas mains 
and pipes within the borough of N. in such a manner as to injure 
them, and damages. The plaintiffs sued as the gas undertakers 
of the area, by virtue of a series of local Acts and Orders. All 
the gas pipes and mains with which the action was concerned 
were laid under public highways and were laid in exercise of the 
general power contained in s. 6 of the Gas Works Clauses Act, 
1847, or in pursuance of corresponding provisions in private 
Acts. There had been no exercise of any power to acquire 
easements or other proprietary interests by agreement. All the 
pipes and mains in question were the property of the plaintiffs. 
The defendants were the owners of the mines and minerals under 
the area, which they were working. It was admitted that from 
1934 onwards their operations had caused substantial damage to 
the plaintiffs’ gas pipes as a result of the subsidence caused to the 
surface. The movement of the surface had not been aggravated 
by the presence of the gas pipes. The defendants had no right to 
let down the surface. The Railway and Canal Commission had 
made certain orders empowering the defendants to work the 
minerals on payment for damage caused to the surface. It was 
conceded by the plaintiffs that, apart from certain subsidiary 
claims, they could not make any claim against the defendants 
under the Public Health Act, 1875 (Support of Sewers) Amend- 
ment Act, 1883, or the ‘“‘ Mining code’’ incorporated therein 
from the Waterworks Clauses Act, 1847. 

EVERSHED, J., said that no question arose in regard to the 
40-yard strip. Either the plaintiffs had a right to recover in 
respect of all damage suffered independently of the statutes or 
they had no cause of action at all against the defendants. The 
essential question was whether the plaintiffs, apart from the 
statutes, had any right at law against the defendants. What 
was the right or interest of the plaintiffs in respect of the land, 
that is: (a) in respect of the space occupied by the pipes, or 
(b) in respect of the subterraneous strip of land on which the 
pipes rested ? Such right or interest must be one of the following : 
the plaintiffs might be owners, they might be tenants, they might 
have an easement or right analogous thereto. Having deter- 
mined what that right was, the plaintiffs would be entitled to 
prosecute such claims as followed therefrom under the general 
law. As all the pipes were laid under public highways, the 
relevant rights of the plaintiffs were to be found in s. 6 of the 
Gas Works Clauses Act, 1847. As a matter of construction, 
s. 6 was not intended to confer, and was not apt to confer, any 
right of ownership in the land affected. Nor did the section create 
any tenancy, easement or analogous right. Accordingly the 
interest of the plaintiffs was that of licensees without any 
legal or equitable interest in the land itself (Charing Cross 
Electricity Supply Corporation v. Hydraulic Power Company 
[1913] 3 K.B. 442; [1914] 3 K.B. 772.) It followed that the 
plaintiffs could not say that there was vested in them any right 
of support as such, but it did not follow that they could not sue 
for the damage caused by the unlawful interference by the 
defendants with the surface land, unlawful because the mineral 
owners had no right so to work their mines so as to injure the 
surface. The cause of action which the plaintiffs sought to 
prosecute was for the unlawful interference with the natural 
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right of support, that is, for nuisance. It was an _ essential 
for an action for nuisance that the wrong done was in respect 
of land, but in respect of what rights or interests in land? In 
Read v. J. Lyons & Co., Ltd. [1945] 1 K.B. 216, 236, Scott, L.J., 
accepted Professor Wintield’s definition of nuisances in his book 
on torts (3rd ed., 426) as “‘ unlawful interference with a person’s 
use or enjoyment of land, or of some right over or in connection 
therewith.”’ The right of the plaintiffs in regard to the land 
was comprehended in that definition. In the circumstances 
of this case the plaintiffs were entitled to maintain their action. 
They had succeeded in establishing their right independently of 
the statutes and were entitled to the relief they claimed. 

CounsEL: C. E. Harman, K.C., and Wilfrid Hunt ; Andrew 
Clark, K.C., and J. B. Herbert. 

Soricitors : Sharpe, Pritchard & Co., for ]. Griffith, Newcastle- 
under-Lyme; Routh, Stacey, Hancock & Willis, for Ellis, Ellis and 


Boulton, Burslem. 
(Reported by Miss B. A. Bicxne tt, Barrister-at-Law.]} 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1946 


No. 1379. Consumer Rationing.—General Licence. Amendment 
of the Licence dated 19th July, 1944, in respect of 
the supply of certain uniforms and other clothing. 
August 13. 

No. 1380. Death Duty. Double Duty Relief. Order in Council 
applying s. 20 of the Finance Act, 1894, to 
Bechuanaland Protectorate. August 2. 

No. 1381. Death Duty, Northern Ireland. Double Duty Relief. 
Order in Council applying s. 20 of the Finance 
Act, 1894, as in force in Northern Ireland, to 
Bechuanaland Protectorate. August 2. 

No. 1384. Defence (Finance) (Definition of Sterling Area) 
Order. August 13. 

No. 1383. Finance. Regulation of Payments (General) Order. 
August 13. 

No. 1363. Industrial Assurance (Withdrawal of Deposits) Rules. 
August 14. 

No. 1377. Intoxicating Liquor. Licensing Planning Regulations. 
August 10. 

No. 1390. Mealsin Establishments. Order amending the Meals 
in Establishments Order, 1946. August 15. 

No. 1400. National Insurance (Non-Contributory Old Age 


Pénsions) Regulations. August 15. 
No. 1391. Pension. Local Government and Metropolitan Police 
Staffs (Superannuation) Order. August 14. 


No. 1346. Road Transport of Goods (Revocation) Order. 
August 8. 

No. 1347. Road Vehicles and Drivers. [Emergency Powers 
(Defence) (Amendment) (No. 3) Order. August 8. 

No. 1340. Safeguarding of Industries (Extmption) (No. 4) 
Order. August 10. 

No. 1373. Trading with the Enemy (Authorisation) (Austria) 
Order. August 13. 

No. 1386. Trading with the Enemy (Authorisation) (Netherlands 
East Indies) Order. August 13. 4 

No. 1375. ‘Trading with the Enemy (Custodian) (Amendment) 
(Austria) Order. August 13. 

No. 1387. Trading with the Enemy (Custodian) (Amendment) 
(Netherlands East Indies) Order. August 13. 

No. 1374. Trading with the Enemy (Transfer of Negotiable 
Instruments, etc.) (Austria) Order. August 13. 

No. 1392. Unemployment Insurance (Banking Industry Special 
Scheme) (Amendment) Order. August 15. 

No. 1393. Unemployment Insurance (Insurance Industry Special 


Scheme) (Amendment) (No. 2) Order. August 15. 
Wild Birds Protection (Administrative County of 
Lancaster) Order. August 9. 


No. 1397. 


STATIONERY OFFICE 
List of Statutory Rules and Orders issued during July, 1946. 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.} 


OBITUARY 


Mr. D. H. COOPER 
Mr. Durrant Henry Cooper, solicitor, of Messrs. Durrant 
Cooper and Hambling, solicitors, of Gracechurch Street, E.C.3, 
died on Friday, 23rd August, aged eighty-one. He was admitted 
in 1890. 
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Mr. J. T. PHOENIX 

Mr. John Tudor Phoenix, solicitor, of Messrs. Phoenix and 
Walters, solicitors, of Cardiff, died on Friday, 16th August, 
aged eighty. He was admitted in 1893. 

Mr. J. P. WHITTINGHAM 

Mr. Joseph Parton Whittingham, solicitor, 
died on Monday, 5th August, aged seventy-eight. He 
admitted in 1898. 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of 
THE SOLICITORS’ JOURNAL.|] 


of Nantwich, 
was 


The Common Law 

Sir,—Sir Henry Slesser does a great service in once more calling 
public attention, through his recent article in The Times, which 
you report in Current Topics in your issue of the 24th August, 
to the continuous and potentially dangerous encroachments which 
have been made in recent times into the functions of the 
Judiciary. 

May I, however, be permitted to suggest, with great respect, 
that Sir Henry is in error in drawing an illustration from the 
‘“‘ determination ’”’ by local authorities as administrative bodies 
of what constitutes an “ extortionate ’’ rent. 

Local authorities are, of course, empowered by the Kent 
Restriction Acts to prosecute landlords before courts of summary 
jurisdiction for charging extortionate rents for furnished houses, 
but is it not these courts, a branch of the judiciary, and not the 
local authorities, which have to determine whether such rents 
are in fact extortionate ? 

If it were otherwise would not the police be encroaching on 
the proper functions of the courts in deciding, as they must do 
daily, whether on any given set of facts there is a prima facie case 
for prosecution in criminal matters ? 


Isleworth. ALAN B. BATEMAN. 


NOTES AND NEWS 


Honours and Appointments 


The Lord Chief Justice of England has appointed Major- 
General E. H. A. J. O’DONNELL, C.B.E., to be. a Master of the 
Supreme Court (King’s Bench Division) with effect from 
7th October ; Mr. A. H. KiNG to be King’s Coroner and Attorney 
and Master in the Crown Office in the place of Master Romer, M.C., 
who will have retired; and Mr. WALTER LONGLEY JAMES to 
be Assistant Registrar of the Court of Criminal Appeal in the 
place of Mr. King, with effect from 9th October. 

Mr. JouHn C. Conroy, Barrister-at-Law, has been appointed 
to succeed the late Mr. John M. Fitzgerald, S.C., as Standing 
Arbitrator for the purposes of Eire’s Transport Act, 1944, and 
the earlier Railway Acts. As Standing Arbitrator Mr. Conroy 
will deal with disputes which may arise in regard to claims for 
compensation by employees of the former Great Southern 
Railways Company and the Dublin United Transport Company 
whose situations were abolished as a result of the amalgamation 
of the companies brought about by the Transport Act. 

Mr. P. T. M. WiLson, solicitor, of Kettering, has been appointed 
Clerk to the Wellingborough Magistrates. He was admitted in 
1926. 

Mr. J. P. Moor ey, solicitor, of Harrogate, has been appointed 
assistant solicitor to Stockport Corporation after holding a similar 
position with Chester Corporation. He was admitted in 1939, 

Mr. E. G. B. Tay Lor, solicitor, has been appointed Clerk to 
the Magistrates’ Courts at Ealing and Brentford. He was 
admitted in 1929. 


Notes 

A protest against the Industrial Relations Bill, as amended, 
which is now before the Oireachtas (Eireann Parliament), has 
been lodged with the Minister for Industry and Commerce by 
Mr. Brendan T. Walsh, honorary secretary of the Dublin Solicitors’ 
Bar Association. The point is raised that, though there is 
provision in the Bill for the appearance before the Labour Court 
(which will be set up by the Act) of counsel or solicitor, it is 
obvious that this will be the exception rather than the rule, 
the practice being made clear that solicitor or counsel may not 
usually appear ; but there is no such positive prohibition against 
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the appearance before the court of members of other professions, 
The Bill provides for the preparation by the court of a draft » 
Establishment Order, and the solicitors take the view that, at 
some stage, this draft should come before a person with practical 
legal training. The protest continues that the court, in operation, 
will be unduly in favour of a trade union as against an individual 
employer, because a trade union may easily be represented by 
an official with a limited but specialised knowledge of law and 
continuous experience as an advocate before the Labour Court, 
whereas an individual employer, with no experience in presenting 
facts or marshalling arguments, will be forced by law to attempt 
this. The letter of protest adds that it is pertinent to note that 
a solicitor who has, for any reason, become debarred would be 
in a position to appear, by power of attorney or otherwise, on 
behalf of any party before the Labour Court. It is suggested 
in the protest that this Bill may be ultra vires the Constitution, 
which guarantees the natural and indefeasible rights of the 
citizen. 


UNITED LAW SOCIETY. 

It is proposed that the United Law Society shall resume its 
weekly debates in October, and accommodation has been kindly 
provided by the Masters of the Bench of the Honourable Society 
of Lincoln’s Inn. 

The first meeting will be held on Monday, 14th October, 1946, 
at 8 p.m., in the Barristers’ Refreshment Room, Lincoln’s Inn. 
A circular giving notice of this and subsequent meetings in 
October will be sent to all members. 

Any persons interested, and members who have changed their 
addresses since 1938, are invited to communicate with one of the 
secretaries, Mr. Oscar T. Hill, 9 Cavendish Square, W.1 (telephone : 
Langham 3373), or Mr. E. Dennis Smith, 11 King’s Bench Walk, 
Temple, E.C.4 (telephone : Central 2484). 


Wills and Bequests 


Mr. W. P. H. Smith, barrister-at-law, left £108,782. 

Mr. E. Beeching, solicitor, formerly Clerk of Sunbury Council, 
left £4,946, with net personalty £1,619. 

Mr. W. H. Patterson, solicitor, left £63,837, with net personalty 
463,668. 

Mr. J. A. W. Ricketts, solicitor, of Bath, left £11,967, with net 
personalty £9,934. 

Mr. T. H. Duffell, solicitor, of Birmingham, left £63,587, with 
net personalty £60,779. 


BOOKS RECEIVED 


The Death Duties. By Ropert Dymonp, formerly Deputy 
Controller of the Estate Duty Office, Solicitor, assisted by 
RK. K. Jouns, LL.B. (Lond.), of the Estate Duty Office. Tenth 
Edition. 1946. pp. xl and (with Index) 600. London: 
The Solicitors’ Law Stationery Society, Ltd. 55s. net. 

Burke’s Encyclopedia of War Damage and Compensation. 
Edited by HaroLp Parrisu, Barrister-at-Law. Supplemental 
Part 24. London: Hamish Hamilton (Law Books) Ltd. 

Landlord and Tenant. By R. BorreGAarp, M.A., (Oxon.), of 
the Inner Temple, Barrister-at-Law. pp. x and (with Index) 
102. London: Stevens & Sons, Ltd. 4s. net. 

Criminal Justice and Social Reconstruction. By HERMANN 
MANNHEIM, Dr. Jur., Lecturer in Criminology in the University 
of London. 1946. pp. x and (with Index) 290. London: 
Kegan Paul, Trench, Trubner & Co., Ltd. 15s. net. 

Elements of Drafting for Students and Others. By 
E. L. Presse, a Solicitor of the Supreme Court of Victoria. 
1946. Australia: The Law Book Co. of Australasia Pty., Ltd. 
London : Sweet & Maxwell, Ltd. 8s. 6d. net. 

Tax Cases. Vol. XXVI. Part VI. London: H.M. Stationery 
Office. 1s. net. 
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